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Issue: Whether CMS properly omitted from the Providers’ DSH calculation the patient days of
individuals who were Supplemental Security Income (“SSI”) recipients but who had the
amount of their cash payments reduced to zero while they remained in a nursing home?

MEDICARE STATUTORY AND REGULATORY BACKGROUND:

This is a dispute over the proper amount of Medicare reimbursement due a provider of medical
services.

The Medicare program was established by Title XVIII of the Social Security Act, as amended
(“Act™), to provide health insurance to the aged and disabled. Title XVIII of the Act was
codified at 42 U.S.C., Chapter 7, Subchapter XVIII. The Centers for Medicare & Medicaid
Services (“CMS”) (formerly the Health Care Financing Administration (“HCFA”)) is the
operating component of the Department of Health and Human Services (“DHHS”) charged with
administering the Medicare program. CMS’ payment and audit functions under the Medicare
program are contracted to organizations known as fiscal intermediaries (“FIs”) and Medicare
administrative contractors (“MACs”).! FIs and MACs determine payment amounts due
providers under Medicare law and under interpretive guidelines published by CMS.2

Providers are required to submit cost reports annually, with reporting periods based on the
provider’s fiscal or accounting year. A cost report shows the costs incurred during the fiscal yeai'
and the proportion of those costs to be allocated to the Medicare program.> Each intermediary
reviews the cost report, determines the total amount of Medicare reimbursement due the provider
and issues the provider a Notice of Program Reimbursement (“NPR”).* A provider dissatisfied
with the intermediary’s final determination of total reimbursement may file an appeal with the
Provider Reimbursement Review Board (“Board”) within 180 days of the receipt of the NPR.’

As part of the Social Security Amendments of 1983,° Congress changed hospital reimbursement
under the Medicare program by establishing the prospective payment system for inpatient
operating costs (“PPS”). PPS contains a number of provisions that adjust payments based on
hospital-specific factors.” This case involves one of the hospital-specific adjustments,

! FIs and MACs are hereinafter referred to as intermediaries.

2 See 42 U.S.C. §§ 1395(h) and 1395kk-1; 42 C.F.R. §§ 413.20 and 413.24.

342 CF.R. § 413.20.

“42 C.F.R. § 405.1803.

342 U.S.C. § 139500(a); 42 C.F.R. §§ 405.1835 - 1837..

® Social Security Amendments of 1983 § 601, Pub. L. No. 98-21, 97 Stat. 65, 149-163 (1983).
"See 42 U.S.C. § 1395ww(d)(5).
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specifically, the disproportionate share adjustment. The "disproportionate share hospital" or
“DSH” adjustment requires the CMS to provide increased PPS payments to hospitals that serve a
“significantly disproportionate number of low-income patients.”® Whether a hospital qualifies
for the DSH adjustment, and how large an adjustment it receives, depends on the hospital's
“disproportionate patient percentage.” The “disproportionate patient percentage” is the sum of
two fractions, the “Medicare and Medicaid fractions,” for a hospital's fiscal period.lo The first
fraction’s numerator is the number of hospital patient days for patients entitled to both Medicare
Part A and Supplemental Security Income, excluding patients receiving state supplementation
only, and the denominator is the number of patient days for patients entitled to Medicare

Part A.!! The second fraction’s numerator is the number of hospital patient days for patients
who were eligible for medical assistance under a State plan approved under Title XIX of the
Act'? for such period but not eligible for benefits under Medicare Part A, and the denominator is
the total number of the hospital’s patient days for such period.® The second fraction is
frequently referred to as the Medicaid Proxy. Providers whose DSH percentages meet certain
thresholds receive an adjustment which results in increased PPS payments for inpatient hospital
services.!

The Board summarized the process used by CMS in identifying Medicare patients who are
entitled to SSI for purposes of calculating providers’ DSH adjustment in Saint Mary’s Mercy
Medical Center v. Blue Cross Blue Shield Associc_ztion:15

To calculate the numerator of the Medicare fraction, CMS
determines for a particular provider the number of patient days for
patients entitled to Medicare Part A and eligible for SSI by
matching data from the Medicare Provider Analysis and Review
(MEDPAR) file with a file created for CMS by the Social Security
Administration to identify SSI eligible individuals in a particular
fiscal year. The denominator of the Medicare fraction is calculated
by CMS based on Medicare claims data. CMS then notifies the
hospital and its fiscal intermediary of its calculation.'®

842 U.S.C. § 1395ww(d)(5)(F)(@(D); 42 C.F.R. § 412.106. ,

? See 42 U.S.C. § 1395ww(d)(5)(F)(v) and (d)(5)(F)(v); 42 C.F.R. § 412.106(c)(1).
19See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

N See id.

12 Codified at 42 U.S.C. Ch. 7, Subch. XIX.

1 See 42 U.S.C. § 1395ww(d)(5)(F)(vi). See also 42 C.F.R. § 412.106(b)(4).

1 42 U.8.C. § 1395ww(d)(5)(F)(ii).

15 PRRB Decision 2007-D63, August 24, 2007.

1d. at 3.
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The process used by CMS for capturing SSI days is apphed universally across the country and
does not vary from state to state.

Under the Social Security Act, an aged, blind or disabled individual is an “eligible individual”
for Supplemental Security Income (“SSI”) if that individual’s monthly income and resources fall
within federally-prescribed limits.!” This benefit may be reduced based on the availability of
other earned or unearned income, as well as in-kind contribution of shelter, food and
necessities.'®

42 U.S.C. § 1382(e)(1)(B) limits the eligibility of an individual residing in a medical treatment
facility receiving payments (with respect to such individual) under a State plan approved under
subchapter XIX of this chapter to a benefit of $360 per year for an individual who does not have
an eligible spouse or $720 per year to a individual and his/her eligible spouse.® This payment is
reduced by the amount of any income not excluded pursuant to section 1382a(b) of this title.

Any individual in a medical institution whose income exceeds this limitation is no longer

considered to be “an eligible individual” pursuant to 42 U.S.C. § 1382(a). Similarly, federal

regulations require “[s]uspension of payments due to ineligibility for benefits because of excess

income is effective with the first month in which ‘countable income’ equals or exceeds the
“amount of benefits otherwise payable for such month.”?

The federal Medicaid statute also requires that those States which provide medical assistance to
any group or groups of individuals described in Section 1396d(a) of this tltle also provide
medical assistance to individuals

(IV) with respect to whom there is being paid, or who are eligible,
or would be eligible if they were not in a medical institution, ...,
supplemental security income benefits under subchapter XVI of
this chapter...?!

742U.8.C. § 1382(a)(1)(A) and (B).

42 U.S.CA. §§ 1381-1383¢; 20 C.F.R. § 416.1120.

19 Subject to eligibility and regular computation rules an individual may continue to be eligible for SSI benefits for
up to 2 full months of medical confinement if a physician certifies that the individual is not likely to be in the
medical institution for more than 90 days and the benefit is needed to pay expenses to maintain the home or living
arrangement to which the individual intends to return after institutionalization. 20 C.F.R. § 416.212(b)(1)(iv).
042 CFR. §416.1323.

21 42 U.S.C. § 1396a(10)(A)(ii)(IV) and (V); 42 C.F.R. § 435.211(b).
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STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

The Board conducted a hearing on March 17, 2008 to consider the facts and circumstances of the
Campbell Wilson SSI Group identified as Case No. 03-1254G. Prior to the hearing it was
determined that there were common issue related parties (“CIRPs”) contained in the group.
Consequently, on March 14, 2008, the Board restructured Case No. 03-1254G, leaving the
optional providers in that case number and creating 26 additional CIRP appeals. The Board
advised that out of the 26 new CIRP groups, 19 of those (which were complete) would be
consolidated for hearing with the referenced optional group.

According to the transcript of the hearing, only 12 additional CIRP groups were included. The
Intermediary’s counsel acknowledged that there was some confusion with regard to the specific
cases under consideration.” The Board indicated that the complete list of cases would be taken
care of post-hearing.?*

In the interim between the hearing and the Board’s final resolution of this case, CMS issued
Ruling Number CMS-1498-R (“Ruling”).- The Ruling was a binding statement of policy that
limited the Board’s jurisdiction to SSI matters and effectively ended the Board’s deliberations.
In correspondence dated July 6, 2010, the Providers advised the Board that the original case 03-
1254G (and subsequent CIRP groups) included a primary issue of entitled days and a subsidiary
issue of nursing home days. The Providers acknowledged that the entitled days were subject to
the Ruling but contended that the nursing home days were not, and therefore requested that the
nursing home days issue be processed in accordance with the Board’s usual appeal procedures.

The Board determined that the proper process to allow the decision to go forward required the
formation of new groups for the nursing home days issue. The new groups would allow the
Board to independently track the distinct issues and permit separate treatment of any subsequent
appeal rights generated by either the Board’s remand of entitled days or its decision on nursing
home days. However, as of May 5, 2011, the Board still had questions as to whether all of the
restructured CIRP groups had the dual issue problem and whether certain CIRP groups were yet
complete. On July 20, 2011, the Board bifurcated Case No. 03-1254G and the prior restructured
CIRP cases to account for these two issues in separate groups, thereby leaving the entitled days
issue in the existing cases®* and moving the nursing home days issue to the newly formed

groups.

%2 Transcript at 9-10.
B Id at 10-11.

24 Pursuant to the Ruling, the Board remanded those cases involving the SSI entitled days issue to the Intermediary
by letters dated between December 21, 2011 and August 13, 2013.
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The current consolidation of group appeals involves nine fully formed cases that were created
from the original case in dispute, Case No. 03-1254G, or its subsidiary CIRP groups for the
purpose of addressing the SSI nursing home days issue.> The consolidated cases involve 67
hospitals (“Providers”)? in 13 different states that collectively reviewed the SSI fraction used by
their intermediary to calculate their respective DSH payments for fiscal years ending June 30,
1994 through December 31, 2005. The consolidation involves 195 cost reporting years.

Per the Providers’ review of the SSI ratio, the current issue before the Board is whether CMS
properly omitted SSI days for hospital inpatients who are SSI cash recipients but who had the
amount of their SSI cash payments reduced to zero by offsets while they remained a resident of a
nursing home (or a Title XIX alternative to a nursing home). The Providers and Intermediary?’
executed an extensive set of stipulations that effectively eliminated any factual disputes and
reduced the issues under consideration to legal concerns.

PARTIES’ CONTENTIONS:

The Providers conducted a review of the SSI days that CMS used in the SSI fraction for DSH
calculations and the Providers’ test sample indicated that CMS omitted from the SSI fraction the
patient days of individuals who were SSI cash recipients but who had the amount of their cash
payments reduced to zero by offsets while they remained a resident of a nursing home. These
patients remained entitled to SSI cash benefits and, if they were later released from the nursing
home to their home, SSI cash payments to these patients would resume and CMS, in turn, would
resume the inclusion of days attributable to these patients in their count of SSI days. The parties
reached a stipulation that acknowledged both the process for counting SSI days and the
calculation of its impact on SSI days.?

The Providers contend that SSI patients residing in nursing homes continue to meet the income
and resource requirements that originally established their SSI eligibility. Accordingly, the
Providers assert that these patients continue to remain eligible for SSI under 42 U.S.C. §§ 1381
and 1382 and that their days should be included in the DSH calculation. The Providers note that
CMS offered no reasoned basis for its exclusion of these days from the DSH calculation and
challenge the Intermediary’s argument that SSI nursing home days are analogous to working

%5 See Listing of Consolidated Cases at Appendix A. Group cases that are not yet complete have been excluded
from this decision and will proceed through the appeals process upon full formation of participating providers.

% See Schedules of Providers at Appendix B for identification of participating providers within each case. Providers
that have been withdrawn or dismissed from the groups since the schedules were filed have been identified for
exclusion.

27 At the time of the hearing, the Lead Intermediary for Case No. 03-1254G was Trailblazer Health Enterprises.
Based on the restructuring of the applicable group appeals and changes in Intermediary/MAC contracts, there are
currently four Intermediaries responsible for the groups within this consolidated hearing as identified at Appendix A
(collectively “Intermediary™).

2 Stipulations at §f 11-20.
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disabled patients as defined under 42 U.S.C. § 1382h and addressed by the U.S. District Court
for the District of Columbia (“Court”) in Baystate Medical Center v. Leavitt (“Baystate”).”’ The
Providers contend that the patients in Baystate went back to work, exceeded SSI income
thresholds, and were no longer eligible for benefits. In contrast, the Providers’ nursing home SSI
patients continue to meet the income and resource requirements established under the regulations
and have not lost their eligibility.

The Intermediary contends that the foundation of the issue is the use of the word “eligible” in
both the statute and the implementing regulation. The statute states that patient days consist of
patients who are “entitled to supplementary security income benefits.”*® Similarly, the
implementing regulation states that these days consist of patients “entitled to both Medicare
Part A and SSI.”3! The Intermediary contends that the key word in both is “entitled.” Neither
uses the word “eligible.” The Intermediary argues that SSI nursing home patients are analogous
to the § 1382h(b)(1) patients in Baystate who qualified first for Medicare under the disability
criteria and subsequently qualified for SSI based on income/resources. These § 1382h(b)(1)
patients lost their SSI payments when they gained employment and their SSI payments could
only resume when they lost employment. The Court in Baystate found that these § 1382h(b)(1)
patients were not “entitled” to SSI and, as a result, did not belong in the DSH calculation.®?
Similarly, when the SSI patients at issue became nursing home residents, the state Medicaid
program assumed full financial responsibility and SSI stopped at that time. Therefore, following
that point in time, regardless of their eligibility status, these patients were not “entitled” to SSI
and their days are not includable in the DSH calculation.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION:

The Board has considered the Medicare law and guidelines, the parties’ contentions, and the
evidence presented. Set forth below are the Boards findings and conclusions.

The central issue before the Board is whether the days for nursing home patients whose SSI cash
payments have been reduced to zero by offsets should be included in the DSH calculation. The
Board examined both the statute and the regulation to determine the proper interpretation of the
word “eligible.” The Medicare DSH statute specifies that patient days are limited to patients
who are “entitled to supplementary security income benefits.”** Similarly, the implementing
regulation specifies that such days are limited to patients “entitled to both Medicare Part A and

2 Baystate Med. Ctr. v. Leavitt, 545 F. Supp. 2d 20 (D.D.C. 2008), amended in part by 587 F. Supp. 2d 37 (D.D.C.
2008), judgment entered by 587 F. Supp. 2d 44 (D.D.C. 2008), appeal dismissed by 2009 WL 604186 (D.C. Cir.
Feb. 26, 2009).

30 42 U.S.C. § 1395ww(d)(5)(F)(vi).
3142 CFR. § 412.106(b)(4).

32 Baystate, 545 F. Supp. 2d at 37-39.
3 42 U.S.C. § 1395ww(d)(5)(F)(vi).
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SSI.”3* Significantly, neither the statute nor regulation uses the word “eligible.” Conversely, the
SSI statute and regulations do not, at any point, use the word “entitled”—under this statute, one
is either “eligible” for benefits, or one is not.

Confronted with this statutory conflict, the Court in Baystate considered the statute’s use of the
word “entitled” significant in its consideration of § 1382h(b)(1) patients who qualified first for
Medicare under the disability criteria and subsequently qualified for SSI based on
income/resources.>> The Court in Baystate found that these § 1382h(b)(1) patients were not
“entitled” to SSI (regardless of their eligibility status) and do not belong in the DSH
calculation.*

The Board agrees with the Intermediary and finds that there is a direct analogy of the Court’s
rulings in Baystate to the circumstances in this case. When an SSI patient becomes a nursing
home resident, the relevant state Medicaid program assumes full financial responsibility and,
through the operation of 42 U.S.C. § 1382(¢)(1)(B), any SSI payments to that patient are capped,
as relevant, at $360 or $720 per year. However, the $360 and $720 are subject to offset by
qualifying income, and as noted by the Provider,*’ in most cases, Medicare beneficiaries have
sufficient qualifying income to reduce that amount to zero. Under applicable statute and
regulation, SSI benefits are suspended because the patient is no longer eligible for SSI during the
time he/she is a nursing home resident and has sufficient income to reduce the SSI benefit to
zero. The patient ceases to be “entitled” to any SSI payments (as demonstrated by the fact that
the patient receives zero SSI payments), and his/her days are not includable in the DSH
calculation.*®

Accordingly, the Board concludes that the Intermediary’s exclusion of days for SSI recipients in
nursing homes was proper.

DECISION AND ORDER:

The Intermediary’s exclusion of days for SSI recipients in nursing homes was proper. The
Intermediary’s adjustments are affirmed.

42 CFR. § 412.106(b)(2)(B).

35 The § 1382h(b)(1) patients who gained employment lost SSI payments and SSI payments resumed only if the
patient lost employment.

3 Baystate, 545 F. Supp. 2d at 37-39.
37 See, e.g., Providers’ Final Hearing Position Paper at 15-16.
% 42 U.S.C. § 1382(a) and 20 C.F.R. § 416.1323.
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